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OMBUDSMANIN TARIHSEL GELIiSiMi VE HUKUK DEVLETINDEKI YERI

Diizenlenen bu seminere katki saglamak amaciyla Ombudsmanin tarihsel gecmisi
konusunda bilimsel kaynaklara dayanan bir ¢alismay:r sunmak istiyorum. Bilindigi iizere,
Ombudsmanlik Isveg’te yaklasik ii¢ yiizyil 6nce ( 1713 ) kurulmustur. Baslangigta fazla ilgi
¢ekmeyen kurumun galismalart ¢ok sonra komsu iilkelerin de dikkatini cekmeye baslamistir.
Fakat diinyada yaygin hale gelmesi i¢in uzun yillar beklenilmistir.

[sve¢’te kurulusu cok gerilere giden bu kurumun dteki ilerlemis Avrupa tilkelerinde de
uygulaniyor olmasi, demokratik hukuk devletinde insan haklarini en iist diizeyde koruyan bir
aygit olarak kabul edilmesi, bu konunun tarihi 6nemini ortaya ¢ikarmaktadir. Bu nedenle
Ombudsmanin ne zaman, nerede, nasil bagladigi ve ne tiir ihtiyaclardan dogdugu merak
konusudur.

Gergekte Ombudsmanlik kurumu  baslangigindan beri bir ¢ok evreden gecerek, pek
¢ok degisiklige ugramistir. Ama temel ilkelerini koruyarak giiniimiize kadar ulasmuistir.
Onemi gittikge artan bu kurumun kokeninin bilinmesi birgok bakimdan arastirmacilarin
ilgisini ¢ekmektedir.

Ombudsmanin kotii yonetimden kaynaklanan sikayetlerin arttigi bir donemde Isvec’te
kuruldugu bilinmektedir.Ancak kurumun nerede dogdugu konusu Tiirkiye’yi de yakindan
ilgilendirmektedir. Bu c¢alismamizda Ombudsmanligin tarihsel konumuna daha cok yer
ayrilmistir. En 6nemlisi konuyla ilgili giivenilir malzemeler elimizin altinda bulunmasidir.

Isve¢ Krali XII. Karl 1709 yilinda Rusya ile Poltova’da yaptigi savasta yenildikten
sonra Tirkiye'ye gelmis, yaklagik alt1 yil Tiirkiye’de yasamistir. Tiirkiye’de kaldigi siirede,
iki yilim1 Bender sehrinde, ti¢ buguk yilin1 da Edirne eyaletinde gecirmistir. Edirne’de kaldig
sirada bolgenin Dimetoka, Serez, Debre, Uskiip, Filibe gibi Ahilik Teskilatinin yaygin oldugu
sehirlerini dolasmig, yakinlarina yazdigi mektuplarda, kendisine misafir degil sanki
tlkesindeymis gibi davranildigint anlatmistir. Tarihi kayitlardan da anlasildigi gibi Kral
Osmanli Devleti’nin idari yapisini, halkla devlet arasindaki iliskilerini bizzat halkin icine
girerek onlarla sohbet ederek Ogrenmistir. Kralin, bazi konularda hem kendisi hem de
beraberindeki danigmanlarina Osmanli Devleti’nin eyaletlerinde arastirmalar yaptirmasi
ilgimizi ¢ekmistir. Yalmz yasadigi bolgeyle ilgili degil Osmanlinin sinirlari icinde yer alan
tim eyaletlerde yonetim ile halkin iliskileri konusunda bilgiler toplamistir.

Ote yandan kralin dolastigr sehirleri daha 6nce goren ve inceleyen tinlii gezgin Evliya
Celebi (1611-1682) de yazilarinda bu bolgede misafir edilen 6nemli kisilerden
bahsetmektedir. Ona gore devletin icraatini kontrol eden mekanizmalarin etkin oldugu
donemlerde Tiirkiye’ye gelen seyyahlar, elgilik gérevlileri, zorunlu olarak Tiirkiye’ye sigian
st diizeydeki yoneticiler, burada kaldiklart siirede halkin arasina girerek, devletle halk
arasindaki  dayanismay: gormiiglerdir. Ulkelerine dondiiklerinde de gézlemlerini yaziya
dokmtsler, Devlet adamlar1 ise Tiirkiye deki yonetim diizeninden etkilenerek, &rnek
almislardir.

Ayrica donemi anlatan diger Osmanli ve Isveg tarihi kaynaklari XIL Karl’in bu
bolgede kaldigi siire iginde av meraki gibi aligkanliklar1 dahil, bélgenin sosyal yapisi,
ekonomik durumu hakkinda genis bilgiler vermektedir. Bu bilgiler birlestirildiginde Kralin
Osmanli Devletinin Idari yapisindan etkilendigi anlagilmaktadir. Ozellikle merkezin tasra
teskilatt memurlarinin haksiz tutumlarindan dolay1 halkin sikayetlerinin gorusildigi ve
¢ozlime kavustugu “Memleket Toplantilarindan™ esinlendigi ortadadir. Kral’in Dimetoka’da
yasantisim siirdiiriicken Isve¢’te kotii yonetimden dogan sikayetlerin arttig1 yoniinde aldig;



istihbarattan sonra bir buyrultu géndererek Ombudsman kurumunun ilk adimi atilmistir. Bu
bildirinin kapaginda goriilen belgeden de anlasilacagi iizere Ombudsman 26 Ekim 1713
yilinda Tirkiye’de Demirtas Pasa konagindan gonderilen bu emirname ile goreve baslamistir.

XII Karl’in Osmanlinin kurumlarindan yararlanarak Ombudsmanligi kurdugu bilinse
de; arastirmacilar Osmanlidaki mubhtesib, kadi, kadiasker, seyhiilislam, ahilik(kethiida) gibi
kurumlarin hangisinden yararlandigi konusunda birlesememektedirler. Viktor Pickl yapilan
aragtirmalarin  yeterli bulmadigint séyle ifade etmektedir: “Modern Ombudsmanligin
kokenlerini tespit etmek igin ¢ok genis inceleme ve arasgtirmalar yapilmasi gerekmektedir.”
Ne var ki Osmanli kaynaklarinda bu konuya agiklik getiren bilgiler vardir fakat yeterince
incelenemediginden Osmanlida islevi farkli olan bir¢ok kurum &rnek gosterilmektedir.

Bu sorunu agikhiga kavusturmak icin yaptigimiz aragtirmalarda Ombudsmanliga
benzetilen tim kurumlar yetki, gorev ve sorumluluklari derinlemesine inceleyerek Isvec
Kral’inin etkilenebilecegi kurumun dogru bir tespitinin yapilmasina 6zen gosterilmistir.
Aragtirmalarimizda bugiin bir ¢ok 6zelliklerini koruyan Ombudsman kurumunun Osmanli’da
bir sivil toplum kurulusu olan Ahilikten esinlendigi konusunda elimize bir ¢ok kanit
gecmistir. Osmanh devlet yapisinda yukarida sayilan kurumlardan Ahilik disindakiler resmi
ve yarl resmi kurumlar olup devletin memurlaridir. Kaldi ki Kadi, hukuk islerine bakan idari
mahkeme konumundadir. Kadiasker bélge ¢apinda ayni gorevi yapmaktadir. Muhtesip ise
giiniimiizdeki zabita teskilatint andirir. Seyhiilislam da dini konularda fetva verir. Goriildiigii
gibi ornek gosterilen tiim kurumlar devlet ile vatandas arasinda arabuluculuktan ziyade,
devletin haklarint  korumakla goérevli, ona bagimli kurumlardir. Ahilik ise bagimsiz bir
kurum olup devlet ile halk arasinda veya halkin kendi aralarinda c¢ikan sorunlarm
¢oziimiinde arabuluculuk yapmaktadir. Bu durum tarihi kayitlarda acik¢a ifade edilmektedir.
Ahi bagkanlart bilgili, yansiz, bagimsiz kisiler olup demokratik usulle segilmektedirler.
Kararlarinda  hukuka ve hakkaniyet kaidelerine uyan, yerindelik denetimi yapan taraf
tutmayan kisilerdir. Bireyler arasinda g¢ikan her tiirlii sorunlara ¢6ziim getirmektedir.Ahi
bagkanlari kadiya intikal eden davanin sonucunun hakkaniyete uymamasi durumunda kendi
giirtistiyle birlikte en {ist makama basvuruda bulunur.

Nitekim tarihi kayitlarda Ahi liderine halkin vekili, hakem, arabulucu gibi isimler
verildigini gormekteyiz. “Tarih-i Cevdet” in yazann Ahmed Cevdet Pasa (1822-1895)
kitabinda ve “Netayigii‘l Vukuat” adli (Olaylarin Sonuglart) Osmanli Devleti’nin siyasi
olaylarindan ¢ok, biitiin teskilatini, kurumlarini konu eden tarih kitabinda, ahi baskanlar:;
arabulucu, hakem, halkin vekili isimleriyle anilmaktadir. Bu giin Fransa’da ombudsmana
“arabulucu” ( Mediateur)gibi, Italya da Yurttas Savanman, Ispanya, Avusturya ve Romanya
da “Halkin Avukati” anlamina gelen sozciikler kullanilmaktadir. Demek oluyor ki kayitlarda
yer alan bilgiler bile baglt basina bir kanit sayilir.

Ayrica Ombudsman ile ahi bagkaninin nitelik, gorev, yetki ve secimindeki usuller,
bir cok bakimdan bir birine benzedigi gériilmektedir. Soyle ki tarihi belgeler incelendiginde
ahi bagkaninin gorev ve islevi su noktalarda Ombudsmanla birlesmektedir. Bunlar:

- Vatandaslarin sikayetlerini yetkili makamlara ulagtirmada kolaylik saglanmast,

- Ahilik kurumunca onerilen kaidelerin hukuk sistemine doniismesi, boylece davalarin
¢oziiminiin kolaylastirilmasi

- Sikayetlerin aracisiz iletilmesi - Riigvet,dolandiricilik,adam kayirma,her tiirlii haksiz
tutuma karsi vatandasin hakkinin korunmasi

- Din dil ve mezhep farki gozetmeksizin herkese esit davranilmasi gibi konulardir.



Kisaca degindigimiz bu tespitler gosteriyor ki Ombudsmanlik kurumu ahilikten
esinlenerek kurulmustur. Bu seminerin Ahiligin gelistigi tarihi bolgede yer alan Nevsehir’de
diizenlenmesine ayri bir deger vermekteyiz. Dogu ve Bati kiiltiiriiniin ortak bir lriinii olarak
gliniimiize geliserek gelen Ombudsmanlik 6ziinde ahlak, adalet ve esitligi barindirmaktadir.
Bu nedenle bahis edilen kurum kiiresellesen diinyamizda demokrasinin gelismesinde,insan
haklarina saygida, hukuk sisteminin kurulmasinda, en 6nemli basamaktir.

Galip Demir

Ahi Kiiltiirtinii Arastirma ve Egitim Vakfi
Genel Bagkani

DEVELOPMENT OF THE INSTITUTION OF OMBUDSMAN IN HISTORY AND
ITS PLACE IN THE STATE OF LAW

It has been my intention to give you a rough picture of the institution of ombudsman in
history based on scholarly data, as a contribution to the seminar.

The institution is almost three hundred years old; to be precise, it dates back to 1713,
in Sweden. The activity of this institution hardly attracted attention at the outset and had to
wait quite some time before it was spread over the entire world.

The adoption of this institution by other countries of Europe and the fact that it has
been fostered as an association that staunchly defended the human rights in the states of law
stress all the more its historical importance. Its origin and the factors that led the institution to
its burgeoning has always been a matter of curiosity.

Actually, this movement has undergone tremendous changes in its course of
development throughout history although its basic tenets have remained unchanged. The
beginnings of this institution have long been on the agenda of researchers.

We know that this social movement that grew in Sweden was the consequence of the
increase of complaints voiced against the government in power.

The exact spot where it originated was a matter that came within the purview of
Tiirkiye’s immediate concern. Our present paper mostly refers to the historical development
of this movement.

Karl XII (Charles), in the wake of his defeat at Poltova against Russia in 1709, had
taken refuge with Tiirkiye where he stayed for six years. During his stay in Tiirkiye, he spent
two years in Bender and three years respectively in Edirne, Dimetoka, Seres, Debre,
Skopia(Uskiip) and Plovdiv(Filibe), where the fraternity organization called ‘Ahilik’(Akhism)
flourished. In his correspondence, the king wrote that in all the cities he had visited he was
warmly received not as a guest but as a citizen. The historical records mention that the king
studied the constitution of the Ottoman State by direct contact with the subjects of the empire.
It is interesting to note that not only he in person had conducted such studies, but he had also
advisers whom he had commissioned to carry out such activities. His area of concern had not
been limited to the cities he himself had visited but encompassed wider districts within the
confines of the Ottoman Empire.



Evliya Celebi, the famous traveler and journalist (1611-1682) who had visited the
cities where the king had been received, mentions several other renowned personages that
sojourned in them. According to him, tourists, delegations, senior statesmen that had defected
to Tiirkiye for some reason or other got into close contact with people and observed the close
links that united them to authorities. Upon their return to their respective countries they put
their experiences on black and white. The statesmen were highly impressed by the
administrative affairs they had had the opportunity to observe.

The Ottoman and Swedish sources give ample account of the activities of Karl XII
during his stay in Tirkiye, including his interest for hunting. It appears that the king was
favorably impressed by the administration of the State. It is clear that the impact of the
“Country Meetings” where the complaints of people about the unfair treatment they received
in the hands of government representatives in provinces were discussed and settled had been
considerable. Following the intelligence with reference to the increase of complaints about the
wrongdoings that had been going on in Sweden, the King had sent an order to Sweden to the
authorities on this issue which formed the initial step in the creation of the institution of the
ombudsmanship. The said mandate was sent on 26 October 1713 from the mansion Demirtas
Paga in Tirkiye.( mandate is shown on the cover)

Although it was clear that Karl XII had arranged the organization of the
ombudsmanship, inspired from organizations like muhtesip (superintendent of police who has
charge of examining weights, measures and provisions, etc.), kad: (cadi; judge of Islamic
canon law and governor of a district), kazasker (high official in the hierarchy of the Muslim
judiciary), seyhiilsilam (dignitary responsible for all matters connected with the canon law,
religious schools, etc. and coming next to the Grand Vizier in precedence), ahilik (trade
guilds) and kethiidalik (name of the Ahilik after 17" Century)), which of these institutions had
been the chief source of inspiration could not be established for certain. Victor Pickl is of the
idea that the researches conducted so far have been insufficient to determine exactly the
extent of this influence. The store of knowledge about this subject is not inconsiderable in the
Ottoman archives calling for further study; as for lack of sufficient studies many of the above
quoted organizations are considered to have been its progenitor.

We have gone over the available sources to determine as exactly as we could which of
these organizations might have conduced him to formulate the ombusdmanship organization.
In our research we have come by many evidences to the effect that it may well have been the
ahilik that had given him the idea. Among the above quoted institutions only ahilik happened
to be a civil organization, the others being government and official bodies which had the
charge to safeguard the public interest. Ahilik, on the other hand, was an independent
organization whose objective it was to settle the differences between the organizations of the
state and the public or between the private people. This is clearly indicated in the records. The
chief of the organization was elected in a democratic way. He would be a well-advised,
impartial and independent individual. While formulating his decisions, he would abide by the
principles of justice and equity. He thus settled all disputes arising between private people.
When the Cadi’s judgment was deemed to be unfair, the chief Ahi reported the case to a
superior authority along with his private comments.

The chief Ahi was referred to in historical records as people’s representative, the
arbiter, the mediator, the conciliator.

The historiographer Ahmed Cevdet Pasa (1822-1895) in his Tarihi Cevdet (History of
Cevdet), and Mustafa Nuri(1824-1890) in his Netayiciil Vukuat (The Consequences of
Events) in which they describe the institutions and organizations of the Ottoman Empire
rather than the political events. They refer to the Ahi chief as ‘mediator’, ‘arbiter’, and



‘representative of the public’ which have their counterparts in Italy, Spain, Austria and
Romania.

The duties, functions, authorities of the Ombudsman and the Ahi Chief and the manner
these were elected bear close resemblance. This is especially true for the following functions
and duties:

- Acting as intermediary in conveying the complaint of an individual to
authorities concerned

- Preparing drafts for laws to facilitate the settlement of cases

- Submission of complaints of people to authorities without the intervention of a
third person who may have recourse to illicit and unfair dealings.

- To see that no discrimination is made regarding religious or racial
denominations.

It has been clearly established that the institution of ombudsmanship owes its birth to
ahilik. The fact that the venue of the seminar is Nevsehir, which is very close to the birthplace
of Ahilik bears special significance. The ombudsmanship, common child of eastern and
western cultures, in which are inherent ethics, justice and equality has been a step of
paramount importance in the development of democracy, of respect for human rights and of
the establishment of the judicial system in the process of globalization.

Galip Demir
President General

The Foundation for Research and
Training in Akhi Culture

The vesidence of King Charles XII of Sweden at Timurtash by the river Marica
(Meric). Drawing by Rifat Osman in 1909 fo illustrate a description of the
Sultaw’s palace at Editne. The kiosh — in Turkish called Demirtas Kasr — was
destroyed during the Balkan War jn 1912,
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